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employers are often faced with 
a conundrum after learn-
ing of employee misconduct. 

summarily terminating an employee 
may appear harsh and may, in fact, lead 
to an unfair result. however, the longer 
an employer waits to take disciplin-
ary action, the more opportunity there 
is for an employee to create (or, at a 
minimum, highlight) potential issues 
of fact that may undermine ultimate 
discipline. such appears to be the case 
in the recent decision of Worthington 
v. Chester Downs & Marina, no. 17-
1360, 2018 u.s. dist. leXis 215726 
(e.d. Pa. dec. 21, 2018).

Fighting Casino Workers
donald worthington was a table 

games dealer at harrah’s Philadelphia 
Casino from april 2011 to July 6, 
2016. On June 12, 2016, worthington 
was involved in a physical altercation 
with a co-worker, allen Glassman, 
during which Glassman “body 
checked” worthington. Glassman and 
worthington had a history of animosity.

worthington immediately reported 
the incident to his immediate supervi-
sor, william Totten. during the con-
versation, worthington asked Totten 

about workers’ compensation bene-
fits. at some point after the incident, 
worthington drove himself to the hos-
pital and reported pain in his shoulder. 
after worthington’s report, Glassman 
was suspended immediately and was 
terminated on June 27, roughly two 
weeks later.

The day after the incident, harrah’s 
employee labor relations manager 
viewed surveillance video and reported 
that worthington appeared to have ini-
tiated contact with Glassman and that 
“both dealers appeared to be at fault.”

Meeting With Managers
On June 14 (two days after the 

incident), worthington met with a 

number of managers during which 
time he claims to have “disclosed his 
injury and to have expressed an intent 
to file a claim for workers’ compen-
sation.” The next day, he requested 
FMla leave, which was approved. 
at some point after the June 14 meet-
ing, however, Totten (worthington’s 
immediate manager) re-reviewed the 
surveillance footage and determined 
that worthington was at least partially 
at fault for the incident. Totten then 
placed numerous calls to worthington 
(who was no longer at work) which 
worthington believed to be harass-
ing and intimidating. harrah’s ter-
minated worthington on July 6. he 
subsequently claimed disability dis-
crimination and retaliation under the 
americans with disabilities act and 
Pennsylvania human relations act, 
as well as wrongful discharge in viola-
tion of public policy, as well as FMla 
retaliation. harrah’s moved for sum-
mary judgment at the conclusion of 
discovery.

inConsistent Disability 
assertions

initially, harrah’s argued that 
worthington could not establish that 
he was a “qualified individual with a 
disability” because he provided “con-
tradictory representations about his 
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ability to work” during his lawsuit “as 
compared to his parallel application for 
disability benefits.”

This is not, of course, the first time 
that courts have addressed incon-
sistencies in the ada context. in 
Motley v. New Jersey State Police, 
196 F.3d 160, 165 (3rd Cir. 1999), 
the u.s. Court of appeals for the 
Third Circuit applied the supreme 
Court’s decision in Cleveland v. 
Policy Management Systems, 526 
u.s. 795 (1999), to require that a 
plaintiff provide “additional rationale 
to explain the plaintiff’s apparent 
about-face concerning the extent of 
the injuries, such as detail regarding 
the facts of his case, demonstrating 
how the differing statutory contexts 
make his statements under one scheme 
reconcilable with his claims under 
the other.” in this context, the court 
found that because the ada requires 
only that worthington be qualified to 
work “with a reasonable accommo-
dation,” and the Pennsylvania work-
ers’ compensation law has no such 
requirement, his representation to the 
workers’ Compensation Bureau that 
he was incapable of working “is not 
so inconsistent with his representation 
before this court such that he should 
be estopped from asserting his claims 
under the ada.”

DelayeD DisCipline
The court found that harrah’s ini-

tially blamed the incident entirely on 
Glassman but, shortly after worthington 
claimed injury and sought leave, his 
manager re-reviewed the surveillance 
tape, reconsidered the conduct and 
ultimately terminated his employment.

Once worthington established that he 
was “disabled” and “qualified” under 
the ada, the court reviewed the cir-
cumstances surrounding his termina-
tion. specifically, the court considered 

“the temporal proximity between his 
disclosure of his alleged disability and 
the termination decision” as well as 
what worthington considered to be 
antagonistic phone calls and the com-
pany’s decision to re-review the sur-
veillance footage after worthington’s 
disclosure. Based upon these issues, 
the court found there to be genuine 
issues of material fact as to whether 
harrah’s was motivated to take ac-
tion against worthington due to his 
disability, in violation of the ada/
Phra. This same evidence defeated 
summary judgment on worthington’s 
ada/Phra retaliation claim, as well 
as his FMla retaliation and interfer-
ence claims.

summary judgment was granted to 
harrah’s on worthington’s claim that 
harrah’s failed to provide a reason-
able accommodation under the ada/
Phra. assuming, without ruling, that 
worthington’s request for FMla leave 
was a request for a “reasonable accom-
modation” under disability law, the 
evidence was that harrah’s engaged in 
the interactive process, which was the 
core requirement following the accom-
modation request. The court found, 
however, that harrah’s termination of 

worthington during his approved pe-
riod of leave did not “subvert” the in-
teractive process or constitute a failure 
to accommodate.

ConsistenCy is key
The case perfectly illustrates that 

delayed discipline may be problem-
atic for employers. had harrah’s sus-
pended worthington immediately, as 
it did Glassman, and then concurrently 
terminated both employees, the posture 
of the case may well have been differ-
ent. But by taking immediate action 
against only one of the employees, 
who appeared to be the perpetrator, 
harrah’s opened the door to “issues 
of fact” about its subsequent disci-
pline of worthington. in retrospect, 
the employer would have been better 
positioned if it had suspended both em-
ployees immediately with the prospect 
that one, or both, could be reinstated 
with pay after a full investigation. The 
issue, as always, is “consistency” of 
discipline rather than “correctness.”   •
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